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April 25, 2006 



CO NnP ENTlAIi TREATMENT REQUESTED 
BY THE McGRAW-HILL COMPANIES, INC 
PURSUANT TO 17 CFR 145.9fdir4^ 



Anthony Mansfield, Esq, 

Chief Trial Attorney 

U.S. Commodity Futures Trading Commission 

Enforcement Division 

lliree Lafayette Center 

1155 2P' Street NW 

Washington, DC 20581 

Re: In re: Investigation of Energy Compare 

Michael J* Otten, Esq* 

Chief Trial Attorney 

Commodily Futures Trading Commission 

Division of Enforcement 

1155 21=^ Street, NW 

Washington, D.C 20581 

Re: CFTC v, Andrew Richmond 

Re; CFTC v: Michael Whitney 



James A. Garcia, Esq. 

U*S* Commodity Futures Trading Commission 

Three Lafayette Center 

1155 21'* Street, NW 

Washington, DC 20581 

Re: CFTC v. Bradley and Martin 

David W, MacGregor, Esq* 

U.S. Commodity Futures Trading Commission 

140 Broadway 

New York, NY 10005 

Re: CFTC v. Joseph P. Foley 

Kathleen M. Banar, Esq, 
Chief Trial Attomey 
Three Lafayette Centre 

1155 21"^ Street, NW 
Washington, DC 20581 

Re: CFTC V. Paul Atha, et al 



Dear Tony, Mike, James, David and Kathleen: 



I write to each of you because The McGraw-Hill Companies, Inc. either has received or 
has been told to expect to receive subpoenas seeking documents in the captioned matters* In 
some of the captioned actions, McGraw-Hill has also received requests for depositions of certain 
present or former employees* I write here with three purposes in mind. 
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First, Avitli regard to the requests for depositions of McGraw-Hill employees, please 
advised that McGraw-Hill will assert, as applicable, the same privilege and trade secret 
objections which McGraw-Hill has asserted as to.the document subpoenas. In making such 
objections at the depositions, we will take into consideration any waivers of privilege that n 
have been made, or will here afler be made, by the specific defendants and energy companii 
involved in each case. la addition, in making its objections, McGraw-Hill will consider wi 
a protective order that preserves the confidentiality of McGraw-Hill's privileged material ai 
trade secrets is available. 




protective order, it is highly burdensome and disruptive to iVLcuraw-imis Dusmess to liave its 
employees be subject to numerous deposition requests in the several cases listed above and, 
perhaps, more to come in the fiiture. We believe that McGraw-Hill, as a third party, is entitied to 
some protection and some consideration and effort to minimize the burden on its employees and, 
in some cases, former employees. Accordingly, while McGraw-Hill will not object to making 
one witness available for deposition in each of tiie captioned cases, we will object to being 
required to provide more than one witness in any given case. To the extent the need for 
deposition stems firom the need to authenticate documents or any other matter that can be 
covered by declaration, McGraw-Hill is willing to work with counsel to draft language for such 
declarations. In this regard, v/e agree to work with the CFTC and counsel for the defendants in 
each of the captioned cases to identify the appropriate witness for declaration and deposition. 

Thkdly, and related to the second point, I write to ask that the CFTC consider 
implementing a procedure that would consolidate all issues relating to the depositions of 
McGraw-Hill employees that may be necessary m the various pending cases. The threatened 
expenses of time and cost to be incurred by McGraw-Hill in assisting in producing current and 
former employees has grown exponentially in just the last few weeks. To take the example of 
Tliomas Haywood, a former Gas Daily employee, we have already received requests for his 
deposition in both the case pending in Oklahoma against Mr, Bradley and Mr. Martin and in tiie 
case pending in the Southern District of Texas against Mr. Whitney, Mr* Haywood is no longer 
employed by McGraw-Hill and to ask him to take the time to be prepared for and to sit for 
depositions on numerous occasions will place an unreasonable strain on him. Likewise, it is 
unreasonable to impose upon McGraw-Hill tiie costs and effort associated with requiring counsel 
supplied for Mir. Haywood by McGraw-Hill to travel to Houston several times m order to prepare 
Mr, Haywood for and defend numerous depositions. The situation is simply untenable. Since Mr. 
Haywood is the first to be subject to such requests, and since we havie already agreed to make 
him available for deposition on May 15, 1 request that the CFTC consider notifying all 
defendants who may wish to depose Mr, Haywood that he will be made available for deposition 
on May 15, in Houston, at 1 p.m. We envision a procedure by which the counsel representing 
parties m each case appear and take his deposition consecutively (not at the same time). If there 
are more than two cases that need to depose Mr, Haywood, we woxild be willing, subject to Mr, 
Haywood's schedule, to cany over to the morning of May 16. 
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I hope that we can work together in these matters to facilitate production of documents 
and witnesses in a mutually acceptable manner and I look forward tq a response. 



Sincerely, 




Carolyn K, Foley 



CKF;AK 
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May 8, 2006 



VIA FAX NO. (202^ 418-5523 

Anthony Mansfield, Esq. 

Chief Trial Attorney 

U.S. Commodity Futures Trading Commission 

Enforcement Division 

Three Lafayette Center 

1155 21'^ Street NW 

Washington, DC 20581 

Re: CFTC v, Andrew Richmond (D, Colo,) 

Re: CFTC v. Michael Whitney (S,D,Tex.) 

Re: CFTC v. Bradley and Martin (D. OK) 

Re: CFTC v. Joseph P, Foley (S.D. Ohio) 

Dear Tony: 

As you know, McGraw-Hill has made overtures to the CFTC in an effort to coordinate a 
reasonable manner for producing documents under subpoena in the referenced actions and to 
agree upon a reasonable protective order. Indeed, McGraw-Hill proposed as early as my letter of 
March 15, 2006 a procedure for producing documents and repeatedly has expressed a willingness 
to consider any alternative proposals that the CFTC may offer. Accordingly, we were greatly 
disappomted to receive your call of Friday morning during which you indicated that the CFTC: 
(1) has rejected McGraw-Hiirs proposed method of providing the information called for by the 
subpoenas; (2) will make no counterproposals of any kind; (3) will not agree to narrow the scope 
of the subpoenas in any manner; (4) will not agree to any form of a protective order; and (5) will 
move to compel production today if McGraw-Hill does not agree to produce all documents 
responsive to the subpoenas without any protective order. The absolute positions taken by the 
CFTC - especially its absolute refusal to agree that any sort of a protective order can govern the 
production of the privileged, confidential and proprietary documents called for by the subpoenas 
- make it impossible for McGraw-Hill to comply with the subpoenas at this time. 



NYC 1 68742V2 3930059-27 



I 



I 
I 



I 
I 



Case 1 :06-nnc-0021 0-RCL Document 11-10 Filed 05/26/2006 Page 7 of 49 



^\J\.^^ .,■-.-- J 



1 'f-l ^-H-r H-i-i-i ■■>*_-■ Arr-^K 4-ri—B-n—h- ■■■-^-^■r-' 



Id"* ■H>+i>>i4'rdhhh4 h+ i-i ■ I F t i-i rr^i-^-iTTi hii-irTq 



'■'►T'^ ■* ' ^*^^^^»l-»»" fc »T» '^TTVK ■ ■■ ■ ■ ■!■■■ ^.f ^ ^ ■ I I I l.^-^J-l^TM-^M I M ll I I I 11 



Pj. ■ F ■•■ ■■J.pa rm* 



+ 4 * *■ * *■ 



Anthony Mansfield, Esq. 
May 8, 2006 
Page 2 




There can be no real dispute that the McGraw-Hill documents sought by the CFTC's 
subpoenas are highly proprietaiy, privileged and confidential. These documents contain 
information collected in confidence during the journalistic enterprise of price reporting. In 
addition, such proprietary, privileged and confidential documents sought by the subpoenas relate 
to numerous energy companies besides the employers of the individual defendants in the 
captioned actions. For that reason, McGravi^-Hill had proposed to produce those documents 
needed to substantiate the CFTC's claims in these cases while minimizing disclosure of 
privileged, confidential and proprietary information concerning gas companies not at issue. At a 
minimum, McGraw-Hill sought to have its production covered by a protective order to avoid 
disclosure beyond what is required for these actions. 

As the CFTC is aware, confidential, proprietary and privileged documents simliar (and in 
some instances the same) as those sought in the captioned actions have been produced by 
McGraw-Hill in other matters, including CFTC mvestigations, federal grand jury investigations 
and civil litigation. In all such cases, however, protective orders, grand jury secrecy rules, and 
other regulatory limitations have limited fiarther disclosure of the produced documents. As the 
CFTC is also aware, many of the documents sought by the subpoenas issued in the captioned 
matters are indisputably protected by a journalist* s privilege. While we do not dispute that the 
privilege is a qualified one that may be overcome in some circumstances, the question of whether 
the privilege has been overcome is a fact-specific determination that can only be made on a case 
by case basis. The fact that the privilege may be overcome in the circumstances of one case, 
does not mean that it will also be overcome in the circumstances of another case. McGraw-Hill 
seeks a protective order in order to ensure that disclosure and use of its privileged documents 
will be limited to those cases in which the privilege has not been overcome. It is critical that a 
protective order exist to maintain privilege and protect the documents fi:om disclosure in other 
settings and to other persons. Not only would unprotected disclosure of these documents to the | 

CFTC permit them to be disseminated in instances where the privilege may not be overcome, but 
such unrestricted disclosure would imdermine the protective orders already obtained to protect 
some of these very same documents in other cases. Indeed, the protective order attached to my | 

proposal of March 15 was specifically modeled after the protective orders that have been entered | 

with regard to grand jury and criminal proceedings brought by the Department of Justice. | 

Insofar as the CFTC might at some point wish to use the documents produced in these 
actions for other legitimate government ends, we believe that such events can be addressed in a 
suitable protective order, I would point out, however, that a motion seeking to compel the 
production of many of these same documents fi^om McGraw-Hill recentiy was dismissed with 
prejudice by Judge Hughes in the Southem District of Texas. Accordingly, we assume that the 
CFTC would not attempt to utilize documents obtained in these cases for the matters dismissed 
by Judge Hughes and that the CFTC's refusal to enter into a protective order here does not 
constitute an attempt to subvert that decision. 



McGraw-Hill appreciates the CFTC's diligent pursuit of the captioned actions. By the 
same token, McGraw-Hill hopes that the CFTC can appreciate and respect why McGraw-Hill 



!J 



NYC 1 6S742v2 3930059-27 



If 

]i 

I 

i 

i-T 



Case 1 :06-nnc-0021 0-RCL Document 11-10 Filed 05/26/2006 Page 8 of 49 






I h^ hi I %. H-fd h^J.H'l-41 Ih -n 



■-A*~4-h->-H I •- + 14 h h r . . . «- h-r.-. 
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needs to protect its proprietary, privileged and confidential information from unwarranted 

disclosure. Instead of burdening the courts with additional motion practice, I ask, once again, 

that the CFTC reconsider its position and, at the very minimum^ propose a pmtective order that | 

will afford McGraw-Hill the minimal protections it has consistently received in similar matters | 

and I emphasize that McGraw-Hill remains open to considering any counter-proposals that the 

CFTC may have to offer in response to my proposal of March 15, 2006* 

Sincerely, 



Carolyn K. Foley 



CKF:AK 

James A. Garcia, Esq, 
David W, MacGregor, Esq 
Michael J* Otten, Esq. 
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April 19, 2006 



CONFIDENTIAL COMMUMCATEON MADE FOR 
PURPOSES OF SETTLEMENT ONLY 
CO NFID ENTIAL TREAMENT REQUESTED 
BY THE McCRAW-mLL COMPANIES, INC. 
PURUSANT TO 17 CFR 145.9(d)(4) 

m 

(VIA FACSIMILE: 202-418-5523) 

Jamte A, Garcia^ Esq. 

U.S. Commodity Futures Trading Cominission 

Three Lalayette Center 

1155 21*'Slreet,NW 

Washington, DC 20581 

Re: CFTC v. Bradley and Martin r4!05-cv-00062-JHP-FHM> 

Dear James: 

This letter responds to certain issues raised in our telephone conversation of Thursday. 
April 13, 2006 concerning my letter to you of March 15, 2006. 
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with regard to Request No. 1, given your representation that the charges of £ilse 
reporting in the case against Messers. Bradley and Martm do involve charges of Mse reportmg 
to both Gas Daily and Inside FERC Gas Market Report, we will agree to amend our response to 
Request No. 1 . Accordingly, m response to Request No. 1, McGraw-Hill will provide the CFTC 
with a list of the trade data associated with CMS as considered m the determination of the natural 
gas index prices published in Inside FERC Gas Market Report, The CFTC can compare this list 
1o the iecbids of CMS's actual trading activity (which we assume the CFTC has obtained from 
CMS). For those dates and pricing points as to which flie CFTC certifies that discr^ancies are 
found, McGraw-Hill will undertake a reasonable search of its records for the document(s) that 
reflect the data submitted by CMS for the aflfected pricing point on the identified date and will 
produce any such document still in its possession. 

IF ' ■ 

■ « 

.. Similarly, based on your representation that charges of misreporting concern Imkle 

FmCGas.MarketRenort.Uc^tr«w.m\^\\r^rc^^^ o^..^^re^r.s^ir.^ A ^ ^ ^f ^^ 



copies of tSfc spreadsheets that reflect the data considered in the determination of the natural gas 
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maex pnces, as puWi^d m Irmde FERC Gas Market Report, far the specific pricing points as 
dates on which the CFTC certifies that it has a good faith belief that CMS submitted to trade 
data to Inside FERC Gas Market Report, ^t is anticipated that after receiving the information 
PRmded pursuant to Request 1, the CFTC wiU be able to compare the trade data submitted by 
CMS to file records of CMS's actual trading records and thereby identify which submissions 
contamed felse mformalion.) The spreadsheets produced pursuant to this request will be 
re<tected to protect the continued confidentiaUty of the sources who are not the subtect of the 
underlymg Action. . . • 



r-r n^ ^. ^^ °° ^**^ representation that the aUegations of misieportmg mvolved Inside 
i>ERC Gas Mm-het Report, we wiU agree to produce, m response to Request No. 6, published 
pnce mdices for the relevant time period as published m Gas Daily and Inside FERC Gas Man 
Report and, m response to^Request No. 9, we will produce the methodologies for Inside FERC 
Gas Mco-iet Report, o- -.i,*^ 

Turning to the observations that Request Nos. 3, 5 and 7 have a broader scope than 
ic^?.^"^" ^^^"^'^ respectfully submit that the proposed production laid but m my March 
15, 2006 letter, as modified above, provides the CFTC with the information that is highly 
material and necessary and critical to its case. To the extent that the mformation sought by 
Requests 3 5 and 7 exceed requests 1 and 4, they seek peripheral mformation tiiat is shnply not 
necessary for to prosecute or defend the case. For example, whether or not anyone complained 
about CMS's submissions (as would be caUed for by Requests 3 and 7, which do seem 
duplicative) is beside the point: McGiaw-HiU's proposed production will provide the CFTC 
with aU the information necessary to determme whetiier or not the information submitted was 
false and whetiier or not tiiat felse mformation was considered in tiie course of determming any 
given mdex price. Shnilarly, documents fliat might reflect flie thoughts and impressions of 
Platts' reporters or editors are similarly ancillary, at best; to the direct evidence of whetiier or nc 
a submission was false. As Judge Lamberlh noted m his decision directing compliance witfi a 
CFTC admmistrative subpoena, even m the context of an mvestigatoiy subpoena, McGraw-Hill 
dSould not be required to "cuH its files for data submitted by oflier energy companies" and fliat 
the CFTC's subpoena should be limited to documents 'Veceived from Energy Company" under 
investigation. See U.S. Commodity FiOwes Trading Com'n v. McGraw-Hill Companies Inc 
390 F.Supp.24 27, 36 (D.D.C. 2005). ^ ' 



I hope that this addresses the concerns that you have raised and I look forward 
response about modific^ons that the CFTC would propose to the protective order. 



Sincerely, 




cc: 



David W. MacGregor, Esq. 
MifihaH T Ottetij Fsq, 



. Foley 



SrjQEUESJCS: 



Anthbny Mansfield, Esq. 
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CONFIDENIIAL OFFER MADE FOR 
PURPOSES OF SETTLEMENT ONLY 
CONBTOENTEAL TREAMENT REQUESTED 
BY THE McGRAW-HILL COMPANIES, INC 
PURUSANT TO 17 CFR 145.9rd)r4) 



April 19, 2006 



id W. MacGregoT, Esq. 

ted States Commodity Futures 

Broadway 

f York. NY 10005 



Re: CFTCv. Joseph P. Foley fS.D. Ohio 2:05-cv^849^ 



. Dear David: 



This letter addresses the issues raised in our April 13, 2006 telephone conveisation held 
to discuss my letter to you of March 1 5, 2006- I propose to address your concern that our 
proposed method of responding to Request 1 won't provide you with all the submissions made 
by AEP traders in the following manner. First, our proposed production will provide the CFTC 
with all of the data associated with AEP that was considered as part of the process of 
detemiimng any of Inside FERC's published index prices. This will allow the CFTC to compare 
the data received from AEP with AEP's trading records to identify instances of false reporting* 
Once the days and hubs for which false information wassubmitted - if any - are identified, 
McGraw-Hill will undertake a reasonable search for the actual submissions received from AH* 
for the hubs and dates involved. If, in the course of making this determination, you either have 
reason to believe that you are inissihg major instances of mis-reporting or you have trading data 
fix)m AEP that does not appear to have been transmitted to Inside FERC Gas Market Report^ we 
can perform a similar search for subjcoissions f or such dates/hubs for which you think 
information is missing. fil 1;/,; / 



v.^ 



r 



Turning to tike observations made by your;|pUiJaguei James Gaida, that Request Nos. 3, 
5 and 7 have a broader scope than Request Nos. 1 £^4, 1 respectfully submit ftat the proposed 
production laid out m my Mareji 15, 2006 lettdr, as modified above^provides the CFTC with the 
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David W, MacGregor, Esq, 
April 19, 2006 

Page 2 




infonnation that is highly material and necessary and critical to its case. To the extent that the 
infonnation sought by Requests .3, 5 and 7 exceed requests 1 and 4, they seek peripheral 
information that is simply not necessary for to prosecute or defend the case. For example, 
whether or liot anyone complained about CMS's submissions (as would be called for by 
Requests 3 and 7, which do seem duplicative) is beside the point: McGxaw-Hiirs^ proposed 
production will provide the CFTC with all the information necessary to determine whether or not 
the infonnation submitted was &lse and whether or not that &lse infonnation was considered m 
the course of detemuning any giv^ ihd^ price. Similarly, documents that might reflect the 
thougihts and impressions of Platts' reporters or editors are similarly ancillaiy, at best, to the 
direct evidence of whether or not a submission was felse. As Judge Lamberth noted in his 
decision directing compliance with a CFTC administrative subpoena, even in the context of an 
investigatory subpoena, McGraw-Hill should not be required to "cull its files for data submitted 
by other energy companies'* and that p!& CFTC's subpoena should be Umited to documents 
**received from Energy Company** under investigation. See UX Commodity Futures Trading 
Com'n V. McGraw-Hill Companies, Inc., 390 F.Supp.2d 27, 36 (D.D.C 2005), 

r 

I hope that this addresses the concerns that you have raised and I look forward receiving a 
response from you or Mr. Garcia, about modifications that the CFTC would propose. 

Sincerely, 




Carolyn 



cc: 



James A. Garcia, Esq. 
Michael J. Otten, Esq, 
Anthony Mansfield, Esq, 
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UWTTED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF TEXAS 



U.S. COMMODITY FUTURES TRADING 
COMMISSION, 

Applicant, 



X 



Miscellaneous Action H-03-187 
AFFIDAVTT 



- against - 



THE McGRAW-HIIX COMPANIES, INC. 

■I ' 

m 

Respondent, 



« 
* 



DISTRICT OF COLUMBIA ) 



* O^O*^ 



(r") 



CITY OF WASHINGTON ) 

LARRY FOSTER, being duly sworn, deposes and says: 



■-4 



1. 



I am the Editorial Director for Platts' U.S. Natural Gas publications. 



a position I 



have held since 1995. I am also Platts' Washington Bureau Manager. I have worked for 
McGraw-Hili in various capacities (including working as a reporter) since 1980, always for 
publications covering the natural gas and electricity markets. I received my B.A. in journalism 
from the University of Rhode Island in 1974. after which I worked 
pubUcations before obtaining an M.A. in journalism from the University of Wisconsin i 



as a reporter for various 



m 1980. 



( \ 



2. In my capacity as Editorial Director for U.S. Natural Gas, I oversee various Platts 
pubUcations, including Inside FERC's Gas Market Report C'lnside FERC") and Gas Daily. Gas 
Daily is, as the name suggests, a daily publication that publishes news and analysis regarding the 
natural gas market, including daily price information. Inside FERC is a biweekly publication 
tfiat also publishes news and analysis of the natural gas market, including monthly price indices 
and assessments for the natural gas market. Gas Daily was formerly published by a separate 



ij 
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^ company, FT Energy, until it was acquired by Platts in September 2001. Both publications 

sold via subscription and are available to any member of the public who wishes to purchase 



them. 



3. Platts' price indices and other news and analysis aie prepared by Platts' reporters, 
virtually all of whom have a background in journalism. Platts generally does not hire former 
traders or others with an energy industry background to do news or price reporting. 



4. 



In compiling their pubUcations* price indices, Inside FERC and Gas Daily 



reporters obtain information firsthand from buyers and sellers in the marketplace. Only original 
data is used - Platts does not use data from other publicly available 



price surveys. Platts 



reporters obtain information from their sources via fax, phone, and elecfronic transmissions. 
Platts obtains this information with the intent to disseminate it to the public by aggregating it into 




W 



I 

) 



its indices. 



y 



5. Once the data has been collected, Platts reporters and editors use their experience 
and judgment to identify and question outlying data, and in some cases follow up with telephone 
calls to dieir sources to seek confirmation or explanation of the data in question. Reported prices 
that deviate significandy from others reported for that location and time period may be excluded 
from the indices. 

6. The published indices are determined through a combination of statistical 
calculations and editors' knowledge of dealmaking for the pricing point and time period 

■ 

reported. In creating the published indices, Platts editors follow publicly available 
methodologies, copies of which are annexed at Exhibit A. 

7. Platts' sources provide price and volume information with the understanding that 
the data they provide will be aggregated with other prices for the creation of the indices and that 



NYC 134060V I 3930059-1 \ 9 



Case 1 :06-nnc-0021 0-RCL Document 1 1 -10 Filed 05/26/2006 Page 1 8 of 49 






*^ w 



. "'""""' *"'^' «" P'^- -»- in par, because, absent co^^,^, ^^^ ^ 
«^ fear *a. *eir oompetitt,. or potenOal ooun^-pa^es will W fl.c specific pri 




-Wch *e paraeular t^der is wUHng to buy or sell, giving ar, urfair advanUge in f^. 



pnce at 



transactions. 



8- 



mside FERC was latched in 1985 under my direcUon. At d.a. tin., prfoe 



dl-very i„ «.e U^. naBn^ gas spot n^ did not exist InsUe P^c and oOter pubHcations. 



including Go, D^y. created gas pdee survey techniques fi»m fte 



ground up in the late 1980s. 



Based on my experience. I believe «u. Phtts would be unable to obtain a btoad nmgc of price 
and volume info^ation ftom industry patflcipants without the ability to promise confldentiali,, 
which has always been fte foundation „f ^ ,^,,, j,^ ^ ^^ ^^ ^^^ ^^ 

^ governmental investigations of encgy matte, pa^cipants, some soutces have already info^ed 
Platts that d«y will no lons=r p^vide price and volume infonnation or have sought additional 
assurances of confidentiality. 

9. Even in those instances where certain companies have, at the CFrC's request, 
.«tma«ively waived confidentiality, for Platts to tum over d« request infonn^on to the 



in the 



CFTC would stiU have a severe chilling efr«=t on Watts' ability to obtain price infonnation 
fuurre. This is because sources would koow dtat, regardless of any p^mise of confidentiaUty by 
Ptatt^. the ^vermnent could in the future simply ask fte sou.ce to waive confidentiality in the 
context of an investigation, at which point Platts would u™ over the requested infonnation. 



10. 



Since approximately October of 2002, my staff and I have 



spent a great deal of 




) 



time responding to subpoenas and other requests for infonnation from the CFTC, the FERC, the 
United S^tes Atton^ey in Houston, the California Senate Select Committee to Investigate Price 
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^ n 

* 

8<.ve™«„t agencie. and invesSgato.. Wa >U«, have o», in pe«,„ wift OTC enforcemen, 
»d madce. ove«ight sUff. TO, b„^ kas Men cpeciaUy heavMy on K«Uey Doolan. «,e CMef 






Editor of 7;^ FBRC, whom I supervise. As part of his „gular duties 



as C3uef Editor, Mr. 



Pooiaa is to >.„t „™.. fe ^ „„auy pri« indices. All Info^ation colleced for *e 



sources or is ultimately 



monthly indices is eittKr furnished direcfly to Mr. Doolan by Platts' 

fcwanfcd to him by Pbtts- reporter. Mr. Doolan also is di«=oay involved in placing follow-up 
calls ,0 sources a™, ofl^rwise confining or checkmg infonnation ptovided to Plans for fl.e 
monthly indices. While he has ti. lead »le in producing the I„si^ p^c monti^y indices, his 
woA is corroborated by other Platts staff. 

1 1. Since October of 2002, 1 conservatively estimate that Mr. Doolan has spent 400 to 



(f) 



500 hom. of his time responding in one way or anod«r to 0^ d«mnds of vadous 



government 



agencies and investigators, including tt,e CFTC. In particular. Mr. Doolan has worked 
intensively responding to subpoenas fhm the United States Attorneys office i 



m Houston in the 



criminal prosecution of two energy company tiaders charged wifl, providing false information ,„ 
Plam. and Mr. Doolan anticipates that fimher extensive demands on his time will te made by fl,e 
prosecutors as die two cases proceed to ttial. 

12. The amount of time flta. Mr. Doolan has been fotced ,„ devote to U»se mattets 
has ditectiy interfe^^d wiU, his ability to cany out his vadous responsibilities a. InsUU FERC. In 



fact, while he continues to supervise U,e monfltly price indices. Mr. Doolan has been forced 
tempotarily give up many of his oflier duties as Chief Editor because he is spending 



to 



so much 



responding to government 



) 



time preparing to testify, reviewing documents, and otherwise 

demands for his time. Indeed, Platts has been forced to hire an additional staff member to 
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O 



leassign 



13. 



^ 



t^inporarily assume some of Mr. Doolan's other i^sponsibilities. We also have had to 

the dueles of other staff membemo accommodate the demands on Mr. Doolan's «m^ 
temporarily locate him in an office separate from the «.st of our staffs newsroom to give him the 
necessaiy privacy to deal with these confidential mattei.. All of this has been extiemely 
dismpti ve to the business operations of Jmide FERC. 

h my view, compuance wift *e CFTC subpoenas as cunenfly wriaen would add 
a vas, additional bu«ten on Mr. Doolan and oAe^ and would di^cUy i„tecfe» wifl. fte 
newsgaftering, reporting, and busin«^ tactions oCbMe FERC «,d Gas DaUy. F6r exan,ple, 
me CFTC subpoenas -ek "aU dooume„„ ^^ ,„ ,„,^,i„^ ,^ ^^ ^^ ^^^^ ' 

^ceived by or used by McOxaw-HiD .o gafter. calculate and publish price and volume 
infonnation- over a period of n,o.e ti^ four y^. IMs «,ues. calls for lite«Uy ftousands of 
«locun«n,s. Since infonnetion fion. «,e Ene,^ Con,p,„ies was gafte-ed via fecsinuie. email, 
and ph«« intemews, complying witt, tius «,uest would ,«,ui. Mr. D«>,an and sev«nl od^r 

Plarn reporters -o spend hu^keds of bans combing tough documen. files, emaU files, phone 
records, reporter's notebooks, and other files. 



14. 



Similarly. Ae subpoenas seek all documents concerning any price and volume 



data known or suspected to be inaccurate, and all documents reflecting 



any complaints received 



by any person regarding allegedly inaccurate price and volume infor^atton. Pla«s does «,. 
maintain sepan.te files labeled "inaccurate dam" or "complainrs." Ratf.e,, te flre extent that any 
responsive documents exist, they would be scattered thtough the voluminous document 



files and 



\ 



email files of Mr. Doolan and other reporters and staff. Again, the task of finding responsive 
documents would require Platts pe^onnel to spend an enonnous amount of time sifting through 
these various files, and indeed could take months. 
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^f^ 



fd^-kne^ 




Lany Foster 



Swot|p*o before me this 

day of June, 2003 




■ ii 





Otaty Public 



MIRNA J. ROMERO 
NOTARy PUBUC. DISTRICT OF COLUMBIA 

MyConuiussiorn Bcpires ^'h\[6 ?-- 










\ 
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(f ) 






a n 



^ > I , 



Platts US Natural Gas Mefliodology 
Daily prices 



^^^ j„a« «^ic:. ui responaenis nom eveiy sector of the industry, from &e wellheaH to 
^ burner-tip. for Ihe daily price survey. Prices are obtained priS^ ^ phS^ 

The daily price survey, which currenfly covers more than 100 pricing points has three 
components. The ^y midpoint is the average of the low and U^^T^oa^^ 
commonly cdled the GDA (Gas i)a%average). which is always%«thm a^at^S 
volume-weighted average of aU the deals reported to Platts for Lh ^t S^e^soUite 
range shows the absolute low and high of deals reported on the prevCftSg ^y 

A fonnula is used to calculate the common range. In most markets, the foimula 
estabhshes the common range at 50% of the absolute range and buUds the ran^e prn,mH 

S:J^ r"Tf ^ ""''^^ P"*"- ™^ ^«™"^^ ^'^^ - ^iandSTbS <S^%^^ 
distnbution of data, common to stable markets. A volume-weighted price located mL 
toward either end of the range, however, may narrow the lange toiSr^'^^^r 
^ge represents the same langes published in the daily priSlurvey prior to Son of 
&e current format July 1, 1996. If volume is heavily weighted towid one enfof fte 
curve or if volume is very thin, alternate methodologies are used to reflect ^e most 
commoa range. 

+ 

^rS S*i U^S^f 'L'r^*" ^^^P^'^^' «^«Pt ^ ^^ The postings, 
ejq)ressed on a US$/MNffita dry basis, mclude any gathering and transportadon f4j 

mcurted to get to the mamline grid points listed in the tables Prices for to SSan 
locations are in C$/gigajoule. ^-maoian 

Transaction and flow dates are specified in the daily price survey. As of Jan 1 2001 
pnces for points for which no new data « rf^^i^^A^. „«* -.L ^....I V ^""^'. 



«^, »vx.^u „u uam IS receiveo, me survey shows only dashes in the columns for r 
absolute and common ranges. 

Prices coHected are for deals done on the transaction date and prior to the NAESI 
nommanon deadline (11:30 a.m. Central time) for gas flowing &e foJlov^T 
Transactions done on Friday usually are for flow on Saturday, Sunday and Mond^ 

fa assessing markets, Platts editors rely on both mathematical calculations as weU 
experence and knowledge in dealing with the same sources on a regular basis If 
or r^rt ,s judged to be out of the maricet, the source of the information is contact 
asked to oonfitm and explain the transaction. Platts editors reserves the right to de 
reported data based on such reviews ^ 



-Ti^Loio* mtonnation on the daily price survey, contact Markets 
713-939-5846 or torn hnywnn(KpfpUn<, r^fim 



s. 






^ /^ 




r ) 
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Monthly prices 

SS^'*°;'°?IJ •''^ '"* "^"^ =* I*" ""Staoi^ "f «<<=I' nBoa for ffls Ihat will 

ba^ only on original reporting and do not i^J^My^Z^SZTZ" 
Paces ate coUected from participant, only for traSLtioL SX^^ey ^^ 
involved. Pnces reported are for actual spot gas sales a^mentsT^r^'J^it'S, 

A price range and an index price assessment are reported for each of more than 70 

Most monthly prices are reported to Platts electonically in a database form, althonah 
pnces ako are obtained via phone and fex. m a typical monUys^yZ^^ 
^cuons are considered. In the monthly surve^a price. rLs^SdtSf a 
faction date, m some cases counterparties and other information are coS5 L 
^h deal a pnce source reports. Platts does not solicit prices derivedTom C 

dS^^fr **^ ^*^^-^°' ^^^'^' (^^^^> °^ «*«^ tractions in which Ae^ 
denved from something other than neeotiation during i,:h«,«i. ""* P™ 



dbals 



Bidweek typically is considered to be the last five business dav<! nf A^ «,««* u 
tiie exact bidweek period can differ by region and b^mSk ^'tSe WeS'^i^rT"' 
first-of-the-month deahnaking often starts earlier tlii along the GJSJt-^Z^- 
4e s^ of bidweek for each pricing point reported, the S ^o^^So,^ aJS" 
and the day when the surge of deahnaking begins is identified. ^^'''''^ ^^ '*''*^ 



€) 






c 



) 
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In aaefTort to verify the accuracy of assessments, wbich reflect P«a««'«<ijf« . u- • 
™1^ 'IT?'' '""'*• »,'**'<^ Wrox* XKI daabase tools aie ns«J to idmliiv 



;»vi™, * ^ TT ^ ^ ouivcya, veierau eaitors use their exDerience anH 

M2?S'2Ms'^?f "^^ ^^ ^^'^^ P'^^ ^"^^y^ <=o'^*^ct Chief Editor KeUey 



Platts editorial standards 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



"-X 



U.S. Commodity Futures Trading Commission, 



Plaintiff, 



- against - 
Michael Whitney, et al. 



Defendants, 



Case No. l:06-mc-00210 (RCL) 



X 



NOTICE OF FILING UNDER SEAL PURSUANT TO PROTECTIVE ORDER 

Third Party The McGraw-Hill Companies, Inc. ("McGraw-Hill"), by and through 
xmdersigned counsel, herewith file the following document under seal: 

AFFIDAVIT OF KELLEY DOOLAN 

This document is subject to the pending Order Sealing the Affidavit of Kelley Doolan in 
the above-captioned case. A copy of that proposed Order is attached hereto. 
Dated this 26th day of May, 2006, New York, New York. 



Respectfully submitted. 



s/ Richard L. Cvs 



Richard L. Cys 

D.C.Bar No. 087536 

DAVIS WRIGHT TREMAINE LLP 

1 500 K Street, N. W. 

Suite 450 

Washington, D.C. 20005-1272 

(202) 508-6600 (phone) 

(202) 508-6699 (fax) 

Counsel for Third Party The McGraw-Hill Companies, Inc. 



1 



i 
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Of Counsel: 

Victor A. Kovner {pro hac vice admission pending) 

Carolyn K. Foley {pro hac vice admission pending) 

Kevan D, Choset {pro hac vice admission pending) 

DAVIS WRIGHT TREMAINE LLP 

1633 Broadway 

New York, New York 10019 

Telephone: (212)489-8230 

Facsimile: (212)489-8340 

Email: carolvnfolev@dwt.com 



Of Counsel: 

William Farley, Esq. 

Adam Schuman, Esq. 

The McGraw-Hill Companies, Inc. 

1221 Avenue of the Americas 

New York, New York 10020 
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JUDGE fiNDRBJ J PECK* SDNY 



+ - * ♦ + d 



212 805 7933 P.0a^08 




imnMhHP 



(EEOW 



■"M^fcT^* >W1 



MAY 1 1 2006 



r« I I iw^P'! «■ ^^«A^ 




__M-jm _^^- '■■ ^^>*^^^^ 



3WE2SO ESKSOgjS^SIl 



IT IB ORDGKSD that counsel to 
whom thio M£:tnD EndorsQinonc is 
Bent is rd&ponjsitJ^c far faxing a 
copy to all counsel and 

retaining verification of auch 
in counoel 'fi cace fllct. Pc? not 
fax or tnail ouch_yferl£icafcion to 




AWCHOftA*^ ftHlLsVUli IDS AMOFT-KJ nKW YORK TOBTtA^P lAi* |iJiA>*CW«0 JBAtf'AE SH^Kf-HAl WM^»INCrOM, I>.C* 



VrCTOK A, JEtaVKEft 



Nfi.W VORK> WV 10OI9-67G8 



"(hCwi>^M(^) 



Y3J^ (2U> 489-823 (^ 
PAX {212> 469-8540 




uM 



ifJ 












^.^-'^'^ 




t]^«sd fi 






^^/^'jS^i^^ 



Hon. Andrew J. Peck 

United States Magistrate Judge , 
Southern District of New York 
500 Pearl Street -Room 1370 
New York, New Yorit 10007 

Dear Judge Peck: 

Pursuant to Hiis Court's Order of Aj>ril 24, 2006, wms9\ for McGrffi*SJlSMgOTce 
Press. Inc. (collectively, 'lie Pttblicatioasr)^ Plauiti£&, non-setffiug defendams El Paso, Coraa, 
AEP and Afjuiia C'^on-Setding Defendants'^ met, in peisoD and by teleconfetence, on April 27,' 
2O06 and on May 9, 2006 and on May 10, 2006 to discuss tbe procedures far pradoclng data to 
the plaintiffe as required ly JodgeManero's April 1S» 2006 Deoiaon and Order and tins Court's 
November 14, 2005 Opinion and Order.' Interested parlies have held aomaous additional 
discussions in a qpiest for common ground. The Publications and plaintiff have reach^ an 
agreement as lO ^ method of production and set it &a1h below. The respective positions of the 
the non-settling and the settUng^^dants are also set for& below. 







L 



Agreed Upon Between The JPnbficaiions and Pladntiifs 



The Publications and plalntiffi have agreed to a two-phase production, which will allow 
H»e plaintifls to identify vAich hubs and months they believe contain £dse trades by Has non- 
settling defendants so that the Publications can then produce the complete set of considered 
prices for those months at those hubs. TT>e production would specifically operate as follows- 



At 



;/ 






Ti^ 



IJf- 






1 Cmein of the settling defendant* listened in on Hvo^^ disctissions via tdephone to ensure that iheir rift 

were not bcSng con^nramiseA Settih»gdefcTi<fan!siniAiiteCMSPieaSeivice^(ttOW 

Compaior LLC), CMS MMtoring Sttvices jfc Xradtog Company (now known ^ CMS Energy Resouroe 

Management Company), Cook Inlet En wgySi^ipIy. LLC, Cinergy MmteSng and Trading, L J>., tmke BneJgy 

TiadiTO and M^ettQft LLC, Pynegy >tofet^ 

Enefgy» Jnc,, Entergy-KdCh Trtdtatg, UP, MidAmerican Energy Cooipftiy, Mieco, lao^ ONEOK. Inc., ONEO» 

Bfiergy Sfiniee? Company, LP, (ftnncrly ONEOK Kieigy ft Markcdng Company. L.?.) (coHectlvehr. the «Sc 

Defendants'^ V 



r.? 



.j' 
•7 



i: 



I 

■1 



\ 
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May n, 2006 
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McGiffw-HiU iwUI produce Ae trade data associated wilh fee non-settfin; 
defendants that were comSdeied in the detennmatioa of any index pric^ for ah; 
hubs, lor the entiie 36Hnonth class Dedod. 



■^'■^ 



Witii xegard to (1) bidweek data for the «afii» 36-m(Math class penod and (2) daily 
index data covering roughly the last six months of fbs class period, JheeUigence 
JP^ss ^will like^nrilse pcoduce &e Izade data it has ntalnfid, assoeiaied wiifa tfua non- 
s^tiing defendants, ^jst were coiffiidoed in tbe detennittaiion of any index piiee 
for any huh$r 

Plaintifig vnU cosopais that data yn&. the actual trade data of the noit-setdiog 
defendants in order to idaatj]^ Ifae specific instances in idiich any of the non- 
settling d^endmts appear to hovie submitted &]se trade data. 

The pbSB&Sk will then porovide &e PablieatiQns with a list of f!he hubs and ^?i^'"; 
for >MMch they cesdfy that ibey have Idend&d, based on &e above analysis, that 
false trade data was submitted by one oor mote of the non-setding d«feidaias.* 

Tbe Publications will produce flie uoiverse of data cojoisideied for the 
detennitmlion of the indeix: prices for the identified hubs and months. The names 
of all sounds other than the non-settling defendants will be ledactsd and replaced 
by codes ibstmXL allow idewiflcation of the sources as Somce X, Source Y, 
Source Z» etc. If it develops - \idietber by way of a ruling that may be made by 
the Coittt or because of ot>}ftc«o»s that may be made by tbe nenrsettUng 
defendants - that the absence of tiic names of the senfing de&ndanis becomes a 
hi^ly materia) problem for plaiiotif^ plaindfg reserve the xi^ to request fliat 



eifliet Judge Manero or Judge Peck compel die FUblicaidons to identify the ^^ 

refecting to the settUng defendants; the Puiblicaticzis and file SetQing Dei^od^ts 
Kserve the right to opjpose any such request. 



In addition, for the period wa^aly comprising November 14, 2001'June 2002, 
Intemgence Press iwill produce the data in its possession used to calculate daily 
price indices. To fte extent Intelligence Press has retained jnfomiation about anv 



ri^ 



^^^^w*M*l 



? - J^»^ raiduc&g the 30a>)($) deposjtiQB of HPaso. pMntitS detennine duTihey have insuffiidcnt 

mfomiation 10 ptrtbrai an accarate comparison, the PohUcaHmis agree to conftr in good &itfa wift plaioHfg afa( 

^ '''<'''I^ftf*ne*oiof'^aetm&theiiaoiwofIw{h«etaingdefeft^ 

detfejKfcaro yrtii bt ledacted. McGia*-HlU yfJU hs« tedacdoa codes dmt wUl allow: 13» disSnoiioa tetwcco oi 

SSiSS molhcR ajd H) Ao disttaofioa idtwcoi »o™«a tliatan: EOttling definutents and sources that ive»ii» 
dfifebdiuus at dl £ J., di8 setOtag de&ndiinls mlgln be labeled as Sources AA through A-10, wWIe the som«es 

listoftheaaniesoflhesedj&igdeftndaias. *«-*«,«.« muvnu 

NYC IW9IMV1 3930059-17 



■r 



■J 

■ r 
, r 

^! 



Jh 
^ 



Case 1 :06-nnc-0021 0-RCL Document 11-10 Filed 05/26/2006 Page 32 of 49 






MAY-12-2006 11:56 JUDGE ANDREW J PECK, SDNY 212 805 7933 P. 04^^08 



Hon* Andrew J. Peck 
ivtay 11,2006 
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source of any data point; other llian ihe non-setOing defendants^ ^e vsme of the 
sowce will be redacted and iq>Iaced by codes that "will allow ide^itification of the 
souzces as Source X, Soince Y^ Soncce Z^ etc. For the portion of Ihe class period 
;prior to Novemb^ 2001, bdel^gence JEtess has conducted a search of a sample of 
its old h^d drives and Iiave found viztually no data responsive to Plainiii^^ 
subpoena. As a lesidf; plainf}fi& and Intelligence Press have agreed tfa^ 
not contimie to seaicb for, and will not be obligated to produce, any data prior to 
November 2001. 



A^i3)e data is provided to the parties as described above ^tmdin lieu of serving 
ike Publieations wth M^ notice for m^ other form of deposition, vfhether mder 
Federal Rtde of Civil Procedto'e 30(b)(6) or otherwise - the plafaitiflfe can serve 
one notice of deposition pursuant to Fedeml Rule of Civil Ptocedme 3 1 on each 
of McGxaw-Hiil and one on Intelligence Press, While reserving the right to assecrt 
objections^ as appropriate^ the Publications wj)! designare a witness to answer the 
questions. Afiec receiving &e PtibUcalions' answei^ the parties will have the 
qpfion of serving a short set of follow-up quesdons^ linoited to seeking 
c!ar£Glcalion of the answers provided by the Publications, 



The Publications^ production of docnments shall be made subject to the protective 

order cunently operative in this case (a copy of which is attacbed). Tlie plaintiff 

and the Publications have also a^eed* however, that for purposes of the 

production of documents by tSie Publications as contemplated herein, the 

defendants who have entered hito settlement agreements aie explicitly excluded 

from the definition of "Parties" to whom the documents may be made available 

pijreuant to paragraph to the protective order. In addition, dje PohJications and 

p faintifft have agreed to add ihe following additional provision designed to 

protect the confidentiaUiy of the documents to be pmduced by the PubIicafion& as 
outlined above: 

■I * 

If any party detennines that it is likely to presendt^ introduce as 

evid^ce ox ' offlerwise discuss before this Court documents 

produced by the Publications that are marked "Confidential'* or 

'Restricted Confideutial*' during a trial of this action, that party 

shall provide ihe Publications with at least 10 business days prior 

written notico of sudi detemnnation. The Publications must move 

within 5 business days of such notice for a protective order 

limiting public disdosme of said documents. The parties a>tflii not I 

disclose in open court proceedings said documents until rosolution 

of the Publications' motion for a oratective order. I 
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finally, no &nhef lequesfs for documents or iDfonnation wjU he served on eitber 
ffha Publications in advance of any trial of this action. The JPublications xesexve 
le right to object to and .0BPi>se any trf al subpoenas diat may be served. 



McOzavtr^mU vriU 




11^.^.' 



appioxuDst^y fiiree weeks to ptovlde tbe fiist 



outlined above. IstelUgence Press, which has a substantiaUy larger amount of idformation to 
produce win need apjwojdmately six weeVs to complete Its initial round of prodwtioii in foU 

IntBlKgence Piess -will endeavor to produce Its bidweek data first, wMiin appcoximatel y ibe same 
toae period as McOraw-HHI. Once plaintiffe provide the Publications witii ilia list of Iwbs and 
dates &r which th^y have identified filse trade submis^ons were made by non-setfling 
defendants, McGraw-Hill will be able to produce the universe of data conddeied for each such 
hub, in fedacted form, in s^qaoximately one week and IhteUigence Pi^ss in approximatety two 



Since Judge Maueio's decision and flds Court's earlier decision address only the 
question of enforcement of plaintifife' subpoenas, it is not dear to PkintifS and the Pixblicatins 
that any of fhe defendants have standhig or authonty to object to iiris agreement" Then: as no 
provision In Rule 45 that allaws ahdn-parfy to a subpoena to object thai a lesser amount of 
production will piejndice its righia, asDefendanis assert here. See FJLCP. 45(c)(3)(A) (bases 
for motion to q:uash or modify subpoena). Indeed, sucb non-parties may only have standing in 
situations where Hbe production of information touches upon some joivaoy or privilege of the 
objecting party. See, e.g., NavaProds., Iftc. v. KIsma Video, /«&, 220 FJtD. 238, 241 (S.D.N.1 
2004) C'a party oldinaiily lacks standing to quash a subpoena directed at a nonparty unless the 
party is seeking to protect a personal privilege or rigjit"). Here. Defendants do not want less 
mibnnation prodnced, but more. Tbere is no si^poit ibrthe sfaraUng of Non-Settling 

Defendants here, either in the Pedeml 12ii1«>q nr i« -i-tia Aoea lau. 



Defendants have, however, participated m some of the negotiations regarding this issue 
and submit the following statements of their position: 

U. Statement of the Non-Sefdfaig Deftoidants 

■I 

^ ^,. T^ Nott-Seltling Defendants hive a number of concerns with t&e agreement betweesn the 
Pubhcations and the P l a mtiff s. A^ at> initial matter. 4e suggestion that the Non-Setth*ng 
Defendants ere not cmtitled to voice their objections to the agreement are unfounded. Surely, the 
NonrSetding Defendants must have the opportoniBr m ensure they are not unduly prejudiced by 
the agreement fc addition, as this court recalls, the De&adams (including fte Non-SettHng 
Defendants) served their own subpoenas on McGiaw HDI seeking data that the Plamtiflfe might 
agree not to take, but vsWch is essential to any sound a»alysis.5 The Non-Settline Defendants 



WP^^PPq^ipmHH^Hflk 



^pmta^ 



4 

s 



IntelligCfiCft Pftss fiirllier note* thai ntoe of the Deffendante served a subpoena on fc 

The ex}>osirIt)n of Noa-Sctfitag Defemkute' posbJon hcrelQ does not mean thai ihey agree itat Plaintiffi 
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represented at the Jnearing before this Court lSiat they vr&ra not vdthdmwing tliose si^boenas 
sinless p]|amt!jD&* motion was q[uashsd in its entirety, h. wy ertreut; paxdes always have a right 
object to third-iMffQr subpoaoas, and to ensure tiie»r intnesK are protected. 



Non-SenUiDg Defendants laise iha £>llowmg concetns vAih liia current agreement 
between Plaintiff and Ihe Publication^: 

1. TIieNon<^etdjbg Defendants do not consent to be limited to condnclisgtb^ 
d^ositioii of eac3i publication puisuantto Federal Rule of dvU procedure 3 1. At lite bearing on 
December 1, 2005, tbis Court oade It abundantly dear that the Publications would be required to 
$ubmitfoaR»le30(bX6)depositiosfb]Ioi(dngap«>duGtionofdocuments, Tr.at3$. Awrittea 
deposition procedure unSddy sloews effints at uncov<!nng the tnitii, given that tte Ibzmat makes 
it nearly impos^ble to meaniiigfblly fbllow-vp on questions. Moieov^, the d^josition will 
likely setve as trial testimony given Ibe Piibljca^ns promise to r^ist a trial subpoena, the need 

for a Hv£ witness to answer qvosti<XDS £rom aU parties is aU the more important beraqse a jur^ 
will ultimately have to judge the witness* ciedibiliiy. WatcMng a witness read dqiosition 
answees pretpaiod in advance does not serve &at puiposft. The JJoa-Settiliag Defendants are 
jacpared to serve a Rule 30(b)(6) d^siiion notice for a vidw deposition, if Uus Court agrees as 
to ^ appropriateness of it. 



2. The agreanent between Flaintiirs and the Publieadons is susceptible to 
manipulation l^the Plamti£& to elalm that it found reports it claimed were filse only on dates 
and in locations wftere such rcportefit their theory of the case. In order to avoid this possibility, 
PiaiuTi£& should be required to disclose to tha Non*Sailling De^idants which of die trades it 
clawns ate felse, and should specify how Ihey ar« makmg that determination. Plaintifis will 
have 10 make fljis detemdnadon in any erveat, and it will crartainly simplify the rest of the case if 
the parties are oparatmg on the aame playing field in addressing possible &l8e tepoxts. Plaintife 
should also be xequired to stipuhaite that they are not contesting fiie accmacy of any trades -diat 
they do 2H7t ideotifr as Mse. 



3. 



extent PlainfifEs claim thsrr have identified &ke xspotts 



not hqitdd ox not hi^y coselated to the Hemy Hub and not fiom liquid hubs or hubs tbat t 
correlated to the Hewy Hub, fte Non-Settling Defendants shonld be entitled to obtain data 
Ihis later groi^ of hubs. The Pubb'cations can not object to producing this as thqr have no^ 
esseatiaUy agreed to produce to PlaintifTs as much infonnation as ikey want (conceivably a 
infoxmatioii in the Publications' possession), notwithstanding earlier claims of buiden. 



^i^P'N^^ 
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■HHH 



tH 



PiVW 



recrcaw the tnmttA at thiA jUneiuM fa* a wajr that te ©cohomioaHy dov»^d, panicutojty £n toiHwy have esrved not to 
consider the daia obiained and ittjcoted fy the fubJlcatloiis, aad fli^ arc tot oh toiniiig infonnRilon nseanJfn- tradJnc 
at hubs V* w any of the setrimg defeniuits, bm not tbjy Mon-SettBng Deftadams, >fipo»ed. *^ « ^ 

$ The TTcm-Settlfag Defendanb reject the iheoiy underlying die entfre agjreemeiit between ihe Plafniifis and 

ffifiJ^Uianans iJmt The Plaints 

PubJicaUOUS are provfdfng to fliem wfth the trade dtosuppliEd by the Npn-Settlfng Defendants. Tber^ zr^ 

numeeoufi «ason3 iwhy the iwo may nonnaioh that arelte^fciittate* 
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4. The Settling Defeaiclantts wast be identified itudvidualfy }fy name ia ^e data that 
is ultmiately produced because it is cxrilical to both of PIai]]ilif&' claiins. Plsiuti^ here have 
asserted Qiat feUsQ zepoiting was endensic ia the indvsby, and lihat each of the &Ise reporting 
Defendants (even those who liAve settled) lepozted &lse injcmg infbnnsaionv However, without 
identificstion of the names <tf the Settiing Defendants, it 'mil be impossible to detetmine whedjer 
any alleged Ms^ xejpoiting by any of tfie Settling Def^adants impacted the i^ioited index for 
pontes of an aiding and aijetting clahn or a diiectmaaipulaiion claim. That is, if the identities 
of i!he Setding Defendants are not tSselosed, it will appeal as if their repoiting was accurate 
because it will not be possible to conaqpate lepoited prices to fi& actnal ttade dataof Che Setfiling 
Pefendants. Ibit possible piej^ce to the Non^etUing Defendants could be ^ctreme as it: will 
&easeem as if any fsdseiepcottiitg by them wastiie only aidfidel inflwnce on^ indices. 



Moreover, hi addrosang PlaintijEfe' claims, the Non-Settling Defendants may need to 
demonstrate how price xepoxtmg by the Kon-SetQing Defeaadants impacted particular hubs in 
addxessbig issues of caosadon. Giveintbatthe Settling Defendants previously agreed that tiioir 
identities could he disclosed, ibsiy are in no posffioa to now levoloe their waiver. 

S. Price reports &r the Henry Hub shoidd be provided for the entirety of the Class 
Period itttiiatNYMEXnamral gas futures coiMracts are for delivery of natural gas at the Henry 

Hub. 

IH. Statement of SeftliD^-Defiuidanfs 

m 

Because the pipposed £bf5t phase of pxoductioiiby the Publications does not contemplate 
production of any of the data the SiettUbg Defendants reported to the Publications, the Settling 
Dejfendaots take no position at l^is tkoe on the method of production agreed vpon between ih& 
Pubficafions ^nd plaintiff. All rights of the Settling Defendants -with respect to the pioduction 
of their reported dato^ howevw* arc hereby reserved* 



JCespectfnll^ Submitted: 



For The 



anies^ Ine 




Vicl|prA.Kjovnex, 

Davis WnghtTremaine LLP 



For Inte 




aman Siegel, 
Levine Sullivan Koch & Schnlz^ LX.P. 
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Bonard Persky^ » 



For Nott-SA,ttfiiig DeCntdanls: 

Filed Fnank l^lanis Sbnver & Jacob»m 
Fov Settling Defradauis: ^ 

Robert C. Michfiietto, C/ 

Jones Day 
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Release: 4840-03 

For Release: September 17, 2003 

DUKE ENERGY TRADING 
ENERGY CORPORATION, 
FUTURES TRADING COMMI 



COMMODITY 



Duke Energy Trading and Marketing, L.LC. Charged With False Reporting and Attempted 
Manipulation in Violation of the Commodity Exchange Act 

WASHINGTON, D.C. - The U.S. Commodity Futures Trading Commission (CFTC) announced today the 
Issuance Man ad mjm^^^ (order) filing and simultaneously settling charges of false reporting 

and attempted manipulation by Duke Energy Trading and Marketing, L.L.C. (DETM), an affiliate of 
Duke Energy Corporation. 

In commenting on this matter, CFTC Chairman James E. Newsome said: 

"The Commission has committed significant resources to seek out and prosecute 
such wrongdoing and, by doing so, is sending a clear message that such Illegal 
conduct will not be tolerated. This case was a result of the collaborative efforts of 
the Commission and other members of the President's Corporate Fraud Task 
Force and demonstrates how government agencies can work together to ensure 
that America's energy markets are fair and competitive." 

CFTC Chairman Newsome added: 



"The CFTC's ongoing energy investigations reflect its commitment to ensure the 
integrity of those markets over which the Commission has jurisdiction." 

The order finds that from at least January 2000 through August 2002, the Houston offices of DETM 
reported false Information, Including price and volume information, concerning natural gas cash 
transactions, to certain reporting firms. According to the order, price and volume information is used by 
the reporting firms in calculating published surveys or indexes (indexes) of natural gas prices for 
various hubs throughout the United States. 

The order finds that DETM knowingly reported trades that did not occur and reported certain trades at 
false prices and/or volumes in an attempt to skew the Indexes to benefit DETM's trading positions. 
According to the order, natural gas futures traders refer to the published indexes for price discovery and 
for assessing price risks. The CFTC found that DETM's false reporting conduct violated the Commodity 
Exchange Act (CEA). 

The order further finds that DETM specifically intended to report false or misleading or knowingly 
inaccurate market information concerning, among other things, trade prices and volume of trading In an 
attempt to manipulate the price of natural gas In interstate commerce, and that DETM's false reports 
were overt acts that furthered the attempted manipulation. According to the order, DETM's conduct 
constituted an attempted manipulation in violation of the CEA, which, if successful, could have affected 
prices of New York Mercantile Exchange (NYMEX) natural gas futures contracts. In consenting to the 
entry of the order and the findings in the order, DETM neither admitted nor denied the findings in the 
order. 

The CFTC order requires DETM to pay a civil monetary penalty of $28 million as well as cease and desist 
from further violations of the CEA and CFTC regulations. The CFTC order further requires DETM and 
Duke Energy Corporation to comply with an undertaking to cooperate with the CFTC in this and related 
matters. The order recognizes the cooperation of DETM and Duke Energy Corporation In the 
investigation of this matter. 
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Richard Wagner, Deputy Director of the Division of Enforcement, said: 

''This IS the sixth case filed by the Commission alleging false reporting and 
attempted manipulation of the energy markets, and we will continue to 
investigate and seek to sanction, as appropriate, others who engaged in this type 
of conduct/' 

The Commission appreciates the cooperation of the President's Corporate FraudTask Force and the 
National Futures Association in this matter and in the Commission's ongoing energy investigations. 

This case reflects the work of the following individuals: Stephen M. Humenik, Michael Otten, Kurt 
Windeler, James Garcia, Lacey DIngman, Kathleen M. Banar, Michael Sollnsky, Gretchen L Lowe, 
Richard B. Wagner, and Vincent A. McGonagle. 

To see a copy of the settlement order, go to the following Internet web address http://wvyw,cftc,goy/ 

Media Case Contact , CFTC Division of Enforcement 

Vincent A. McGonagle, Senior Deputy Director 
CFTC Division of Enforcement 
(202) 418-5387 

### 
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Release: 4869-03 

For Release: November 25^ 2003 

To. Vi ew Reliant E nerg y order, click here. 
loview CMS l^arketlng Services order, clic l< here, 

U.S. COMMODITY FUTURES TRADING COMMISSION IMPOSES A TOTAL OF $34 MILLION IN 
CIVIL PENALTIES ON THREE ENERGY TRADING FIRMS 

Reliant Energy Services, Inc. To Pay $18 Million To Settle Charges of False Reporting and 
Attempted Manipulation, As Well As Charges of Wash Sales 

CMS Marketing Services & Trading and CMS Field Services To Pay $16 Million to Settle 
Charges of False Reporting and Attempted Manipulation 

WASHINGTON D.C. - The U.S. Commodity Futures Trading Commission (CFTC) announced today the 
Issuance of two administrative orders filing and simultaneously settling charges of wrongdoing against 
three energy firms. 

The nrsLP_rder charged Reliant Energy Services, Inc. (RES), a wholly-owned subsidiary of Reliant 
Resources, Inc., with false reporting and attempted manipulation of natural gas prices, as well as 
engaging in wash sales and reporting of non-bona fide electricity prices. 

The .s_econd order charged CMS Marketing Services & Trading (CMS MS&T) and CMS Field Services, 

respectively, current and former subsidiaries of CMS Energy Corporation (CMS Energy), with false 
reporting and attempted manipulation of natural gas prices. 

Cf=TC Chairman James Newsome stated: 

Today ^s announcement is further demonstration of the aggressive work that continues to 
effective fy serve notice that this conduct wili not be tolerated by the Commission, 

In commenting on these matters, CFTC Director of Enforcement Gregory Mocek said: 

The DIvsion of Enforcement continues to methodically investigate and prosecute misconduct 
In the energy trading arena. Over the past 11 months the Commission has imposed more 
than $130 million In civil penalties. 

CFTC Finds that Reliant Energy Services, Inc. (RES) Engaged In Illegal False Reporting, 
Attempted Manipulation and Wash Sales 



The RES order finds that from at least February 1999 through May 2002, the Houston offices of RES 

reported false and/or misleading information, including price and volume information, concerning 

natural gas cash transactions to certain reporting firms. According to the order, price and volume I 

information is used by the reporting firms In calculating published indexes of natural gas prices for i 

various pipeline hubs throughout the United States. Natural gas futures traders refer to the published ji 

Indexes for price discovery and for assessing price risks. | 



^ 



The order also finds that during the relevant period, RES knowingly reported, as RES trades, trades that I 

did not occur at RES and reported certain trades at false and/or misleading prices and/or volumes in an I 

attempt to benefit RES. By such conduct, the order finds that RES engaged In false reporting and 
attempted to manipulate the price of natural gas, In violation of the Commodity Exchange Act (CEA). If 
successful, RES's conduct could have affected prices of New York Mercantile Exchange (NYMEX) natural 
gas futures contracts. 



The order further finds that on seven occasions, between April and November 2000, certain traders on 
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RES's west power trading desk executed non-competitive, prearranged wash sales during off-exchange 
trading of electricity contracts, in violation of the CEA, According to the order, the trades were for the 
same contract, delivery point, quantity and price, executed with the same counterparty companies and 
counterparty traders. The order also finds that the trades were prearranged and designed to produce a 
wash financial result, with neither party making nor taking, nor intending to make or take, delivery or a 
bona fide position in the market or market risk. Finally, the order finds that illegal trading resulted in 
the reporting of non-bona fide prices, in violation of the CEA. 

The Commission's order requires RES to pay a civi! monetary penalty of $18 million as well as cease and 
desist from further violations of the CEA. The CFTC order further requires RES and Reliant Resources, 
Inc. to comply with an undertaking to continue to cooperate with the CFTC. 

The order recognizes the cooperation of RES and Reliant In the investigation of this matter. 

In consenting to the entry of the order and the findings in the order, RES neither admitted nor denied 
the findings in the order. 

CMS Marketing Services & Trading and CMS Field Services Found to Have Engaged in False 
Reporting and Attempted Manipulation 

The CFTC order naming CMS MS&T and CMS Field Services finds that from at least November 2000 
through September 2002, CMS MS&T, located in Houston, Texas, and CMS Field Services, located in 
Tulsa, Oklahoma, reported false information, including price and volume information concerning natural 
gas cash transactions, to certain reporting firms. 

The order finds that during the relevant period, CMS MS8tT and CMS Field Services knowingly reported 
trades that did not occur and reported certain trades at false prices and/or volumes to benefit the 
companies. The CFTC order finds that, by such conduct, CMS MS&T and CMS Field Services engaged in 
false reporting and attempted to manipulate natural gas prices. In violation of the CEA. If successful, the 
companies' conduct could have affected prices of NYMEX natural gas futures contracts* 

The activity referred to in the Commission's order predates the sale of CMS Field Services to Cantera 
Natural Gas, Inc. in July 2003. CMS Field Services is now named Cantera Gas Company. 

In consenting to the entry of the order and the findings in the order, CMS MS&T and CMS Field Services 
neither admitted nor denied the findings in the order. 

The CFTC order requires CMS MS&T and CMS Field Services to pay a civil monetary penalty of $16 
million as well as cease and desist from further violations of the CEA and CFTC regulations. The CFTC 
order further requires CMS MS&T, CMS Field Services, CMS Energy Corporation, and Cantera Natural 
Gas, Inc., the current owner of CMS Field Services, to comply with an undertaking to cooperate with the 
CFTC. 

The order recognizes the cooperation of CMS MS&T, CMS Field Services and CMS Energy Corporation in 
the investigation of this matter. 

The Commission appreciates the cooperation of the President's Corporate Fraud Task Force and the 
National Futures Association in these matters and in the Commission's ongoing energy investigations. 

The CMS subsidiaries matter reflects the work of the following CFTC staff: James Garcia, Michael Otten, 
Judy Lee, Meredith Wade, Kurt Windeler, Michael Solinsky, Gretchen L. Lowe, and Richard B. Wagner. 

Additionally, the following CFTC staff worked on the RES action: Laura Gardy, William 0. Hoar, Kurt 
Windeler, Maura VIehmeyer, Kim Bruno, Michael Solinsky, Kathleen M. Banar, Gretchen L. Lowe, and 
Richard B. Wagner. 



http://www.cftc,gov/opa/enf03/opa4869-03,htm 



5/26/2006 



CFTC^IfsM-il^«-%RCL Document 11-10 Filed 05/26/2006 Page 43 o|,49 3 ^^3 



To see copies of the settlement orders, go to the following Internet web address http://vvwvy,cftc,gqy/ 

M edia Case Conta ct, CFTC Division of Enforcement 
G retch en Lowe^ Associate Director 
Washington, DC 
(202) 418-5379 

# # # 
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Commodity Futures Trading Commission 

Office of External Affairs (202) 418-6080 
Three Lafayette Centre 
1 155 2 1st Street, NW 
Washington, DC 20561 



Release: 4948-04 

For Release: July 1, 2004 

U.a COMMODITY FUTURES TRADING COMMISSION IMPOSES $7 MILLION 
CIVIL PENALTY ON ENERGY FIRM 

Western Gas Resources, Inc. Charged With False Reporting and Attempted 
Manipulation In Violation of the Commodity Exchange Act 

+ 

WASHINGTON, D.C, -The Commodrty Futures Trading Commission (CFTC) 
announced today the issuance of an administrative order instituting and 
simultaneously settling charges under the Commodity Exchange Act (CEA) of 
attempted manipulation and false reporting against Western Gas Resources, Inc. 
(Western), based in Denver, Colorado. 

The order finds that, from June 1999 through Febmary 2001, Western reported false 
information, including price and volume information, to Piatt's Gas Daily concerning 
natural gas cash transactions in an attempt to manipulate the price of natural gas by 
skewing the published indexes in an attempt to increase the financial benefit 
Western derived from certain spread positions Western traded in the physical 
marketplace. 

According to the order, price and volume information is used by Gas Daily to 
calculate published surveys or indexes of natural gas prices for various hubs 
throughout the United States. The order also states that natural gas futures traders 
refer to the published indexes for price discovery and for assessing price risks. 

The order finds that Western specifically intended to manipulate the price of natural 
gas and that Western's false reports of transaction information were the overt acts 
designed to complete the attempted manipulation. According to the order, Western's 
conduct constituted an attempted manipulation under the CEA, which, if successful, 
could have affected prices of New York Mercantile Exchange natural gas futures 
contracts. 

The order further finds that from March 2001 through December 2002, Western 
reported false or misleading information, including price and/or volume infomnation, 
to Gas Da//y concerning natural gas cash transactions. 

The order requires Westem to pay a ch/il monetary penalty of $7 million, to cease 
and desist ft'om further violations of the CEA and its regulations, and to comply with 
various undertakings, including an undertaking to cooperate with the CFTC in this 
and related matters. 

in consenting to the entry of the order, Westem neither admitted nor denied the 
findings in the order. The CFTC recognizes the substantial cooperation of Westem in 
the investigation of this matter, and afforded substantial weight to that cooperation in 
its decision to accept Western's settlement offer 

The CFTC appreciates the cooperation of the President's Corporate Fraud Task 
Force and the National Futures Association in this matter and In the Commission's 
ongoing energy investigations. 
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This case reflects the wcrk of the following individuals: Michael J. Otten, Judy T. Lee, 
Lacey Dingman, Ted Dowd, Kim Bmno, Michael Solinsky, Kathleen M. Banar, 
Richard Glaser, and Richard B. Wagner 

### 
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Commodity Futures Trading Commission 

Office of External Affairs (202) 418-5080 
Three Lafayette Centre 
1 155 21st Street, NW 
Washington. DC 20581 



Release: 5041-05 

For Release: January 26, 2005 

U.S. COMMODITY FUTURES TRADING COMMISSION SETTLES LAWSUIT WITH 
AMERICAN ELECTRIC POWER COMPANY AND AEP ENERGY SERVICES, INC. 
FOR FALSE REPORTING AND ATTEMPTED MANIPULATION IN NATURAL GAS 
MARKETS 

Federal Government Collects $81 Million: Defendants Ordered to Pay $30 
Million Civil Monetary Penalty to CFTC; AEP Energy Services, Inc. to Pay an 
Additional $30 Million to U.S. Department of Justice to Avoid Federal Criminal 
Prosecution, and $21 Million to the Federal Energy Regulatory Commission 

WASHIIMGTGN, D.C. -The U.S. Commodity Futures Trading Commission (CFTC) 
announced today that it has entered into a Final Judgment and Consent Order 
(Judgment and Order) with defendants American Electric Power Company, Inc. 
(AEP) and AEP Energy Services, Inc. (AEPES), a subsidiary of AEP. The 
Judgment and Order entered by the U.S. District Court for the Southern District of 
Ohio, requires the defendants to pay a $30 million civil monetary penalty in 
settlement of charges that defendants falsely reported natural gas trades and 
attempted to manipulate natural gas prices. 

Today's Judgment and Order resolves the C FTC's lawsuit against the defendants, 
brought on September 30, 2003, in the U.S. District Court for the Southern District of 
Ohio (see CFTC Release 4846-0 3). The CFTC's com plaint charged that from at 
least November 2000 through October 2002, AEP and AEPES repeatedly and 
deliberately reported false natural gas trading information, including price and 
volume information, to certain firms that compile natural gas price indexes. The 
complaint further alleged that AEP and AEPES knowingly delivered false information 
to price index compilers in an attempt to skew those indexes for their financial 
benefit. 

AEPES Acknowledges & Accepts Responsibility for Its Wrongdoing 



Under the terms of the Judgment and Order, AEPES acknowledges and accepts 
responsibility for submitting knowingly inaccurate data, including incorrect volumes 
and/or prices, fictitious trades, or incomplete reports of actual trades, relating to one 
or more of the 38 delivery points or hubs for which AEPES provided information 
during the period. AEPES specifically acknowledges that many of the spreadsheets 
submitted for its Gulf Natural Gas Trading Desk contained one of more instances of 
false data favoring the company's financial positions and that two other trading desks 
covering the Northeast and Mid-Continent regions submitted knowingly inaccurate 
data for at least one delivery point. 

The Judgment and Order mandates that AEP and AEPES cooperate fully and 
expeditiously with the CFTC and its Enforcement Division concerning the reporting of 
trade prices and/or volumes to energy reporting services and price indexes. 

AEPES Pays Additional $30 Million Penalty to Avoid Criminal Prosecution by 
Federal Prosecutors 

in addition to settling charges brought by the CFTC, AEPES entered into a deferred 
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prosecution Agreement (Agreement) with the U.S. Department of Justice and the 
U.S. Attorney's Office for the Southern District of Ohio to avoid federal criminal 
charges. The Agreement requires AEPES to pay an additional $30 million dollar 
criminal penalty to resolve an investigation into AEPES' false reporting of natural gas 
trades. The Agreement provides that should AEPES commit any federal crime within 
a fifteen-month probationary period, federal prosecutors could charge AEPES for 
any federal crime it commits, including the false reporting and attempted 
manipulation alleged in the Commission's complaint. 

AEP to Pay a Further Civil Penalty of $21 Million to FERC 

Also today, the Office of Market Oversight and Investigations of the Federal Energy 
Regulatory Commission (FERC) announced that it has entered into a Stipulation and 
Consent Agreement with AEP. AEPES, and American Electric Power Service 
Corporation, another subsidiary of AEP, under which AEP will pay a further civil 
penalty of $21 million to settle claims that former AEP affiliates Jefferson Island 
Storage and Hub, LLC and Louisiana Intrastate Gas Company violated FERC 
regulations. 

Comment by CFTC Acting Chainman Sharon Brown-Hruska 

'The derivatives markets play a significant role in our 
economy. Over the last three years, we aggressively 
pursued a large number of companies and individuals who 
committed illegal acts that either affected or could have 
affected natural gas markets. As of today, the Commission 
has assessed nearly $300 million in penalties against a 
number of those that we have investigated. Our enforcement 
actions send a clear signal that market abuses will not be 
tolerated/' said Acting Chairman Sharon Brown-Hruska. 

CFTC Enforcement Director Gregory Mocek Comments 

Commenting on the settlement, CFTC Director of Enforcement Gregory Mocek 
stated: 



The $81 million penalty assessed today reflects the gravity 
of the defendant's illegal conduct in the natural gas markets. 
I applaud the extensive efforts of our enforcement staff to 
expose the company's wrongdoing, as well as their efforts in 
assisting the Department of Justice and FERC. Over the last 
three years, corporate compliance departments have 
changed their controls and the way they report sensitive 
market information. It is obvious that our diligent 
enforcement actions in this area have had a positive impact 
on the veracity of traders/' 

The Commission would like to thank the Department of Justice and FERC for their 
ongoing cooperative efforts in pursuing illegal conduct in the energy markets. 
Additionally, the following CFTC Division of Enforcement staff were responsible for 
this case: Gregory Compa, Nancy Gogel, Michael McLaughlin, Armand Nakkab, 
Karin Roth, David W. MacGregor, Lenel Hickson. Jr., Stephen J. Obie, Richard 
Wagner, and Vincent McGonagle. 
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